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British justice is built on the historic principles of the common law. European law is based on the codified approach linked back to Roman law. The two are quite different, with trial by jury, proof beyond all reasonable doubt, separation of the judiciary from the investigative process and our own particular rules governing the admissibility of evidence, being some of the distinctive features of the British system.

The UK has properly taken pride in its justice system and till now jealously guarded against “Europeanization”. The EU Constitution is set to change all that, right up to the point where, in certain circumstances, a European prosecutor will be able to operate in British courts.

Under the aegis of judicial co-operation a process of harmonisation is intended (Article III – 270). By European law the EU will be able to dictate minimum rules governing mutual admissibility of evidence between member states (where the rules governing admissibility may differ), the rights of individuals charged with crimes and other matters as set out in Article III – 270. In addition the EU will be able to legislate in regard to minimum rules concerning the definition of criminal offences and sanctions in a wide range of serious crimes with a cross-border dimension, including terrorism, drug trafficking, corruption and organised crime.

Hitherto the United Kingdom has properly reserved the right to legislate on such matters exclusively to its own Parliament. This is how it should be. Sensible co-operation between neighbours is one thing, submitting to the EU framing our criminal laws is quite another. Moreover, under the Constitution the EU can also legislate to define and set minimum criminal sanctions where such is deemed necessary to effectively implement a union policy (Article III – 271(2)).

In a direct venture of Brussels interference a European justice organisation, called Eurojust, established by EU legislation, is to be given authority in “the initiation of criminal investigations …. conducted by competent national authorities, particularly those relating to offences against the financial interests of the Union”. (Article III – 273) But this EU interference goes much further for it is then that we come to a direct role for an EU prosecutor. Not only in the field of serious cross-border crime, but in “crimes affecting the financial interests of the Union” a European prosecutor’s office from Eurojust can be established by a law passed by the Council of Ministers (Article III – 274). This is a monstrous intrusion into national criminal justice systems. This Euro prosecutor will have both investigative and prosecutory functions in serious cross-border crimes and in offences against the Union’s financial interests. The EU prosecutor will be able to push aside national prosecutors and exercise their functions in national courts in relation to offences over which they have control (Article III – 274). 

Significantly, the EU by its own legislation shall determine not only the rules applicable to the Euro Public Prosecutor’s Office by also the rules governing the admissibility of evidence in the national courts where they prosecute. Furthermore, even the rules applicable to the judicial review of decisions taken by the European Public Prosecutor will be set by EU law, not national law (Art 273(3)). The EU Prosecutor will be a veritable cuckoo in the British justice nest.

Any nation state which allows a foreign prosecutor to investigate and prosecute crime in its own courts has irreversibly damaged the integrity of its national justice system. Such abject subservience to EU diktat is, of course, the inevitable outcome of accepting the supremacy of EU law, which is the cornerstone upon which this Constitution is built.  

