THE EU CONSTITUTION - WHAT IT REALLY MEANS
by Jim Allister QC MEP

States need Constitutions; co-operating neighbours do not, they provide for such
co-operation through treaties!  The EU wants a Constitution not to enhance inter-state co-operation but so as to assert its own super-statehood. 

The Constitution will fundamentally change the legal status of the EU:

· It changes it from a treaty-based agreement between nation states to a supra-national entity based on its own Constitution (Art 1-1);

· It formalises the primacy of EU laws over national laws (Art 1-6);

· British Foreign Secretary accepted in the House of Commons (9/9/04) that Art 1-6 includes supremacy for EU over the Constitution of the UK;

· It bestows legal personality on the EU (Art 1-7) so that it can make treaties and binding international agreements in its own right.  This provides the basis for its own Foreign Minister and common foreign and defence policy.
If ratified the Constitution will be the basis for a wholly centralised EU State.

It puts in place for the EU all the apparatus and trappings of statehood:
· It will have its own full-time EU President (Art 1-22), not elected by voters or even the European Parliament but appointed on qualified majority by the heads of government, yet  bestowed with considerable powers;

· It sanctions the EU to "define and implement" a common foreign and security policy (Art 1-12) which will "cover all areas of foreign policy" and, very importantly, which all member states will be obligated to "actively and unreservedly support" and member states will be required to "refrain from action contrary to the Union's interests or likely to impair its effectiveness" (Art 1-16).  Thus the UK will no longer be free to define and pursue its own foreign policy.
· The EU will appoint its own Foreign Minister to conduct its unified foreign and security policy (Art 1-28).

· The Foreign Minister designate, Benita Fettero-Waldner, has already called for the EU to have a single seat in the UN Security Council, arguing "sovereignties" should be combined. (Berlin 24/1/04).
It further reduces the powers of national parliaments:

· The EU is given defined competences where national parliaments can never legislate (Art 1-13). These include the customs union, the competition rules of the internal market, (monetary policy for those who join the Euro), common commercial policy and, very significantly for an island nation, "the conservation of marine biological resources under the common fisheries policy".  Thus on fishing conservation matters, customs, competition and commercial issues Westminster is powerless, and if the UK was ever foolish enough to adopt the Euro then all control over monetary policy would be gone as well.

· However, Brussels' powers do not end with its "exclusive competences".  A vast range of issues are defined as "shared competences" (Art 1-14).  These include agriculture, environment, transport, consumer protection, energy, the internal market, social policy and the vital area of freedom, security and justice.  Critically, Art 1-12 says of "shared competences" "The Member States shall exercise their competence to the extent that the Union has not exercised,,,,its competence". This puts into context the much vaunted concept of "subsidiarity" (Art 1-11), which will pose no threat to Brussels' legislative authority. Thus Westminister on such vital matters as agriculture, the environment, transport and energy can only legislate if Brussels permits it!  Oh yes, it will be afforded consultation on Brussels legislation but any Northern Ireland councillor can testify to the uselessness of consultation powers.
· In addition, the EU is given competence to take "supporting, co-ordinating or complimentary action" in areas such as health, industry, culture, tourism and education (Art 1-17).  With the pro-centralist European Court of Justice as ultimate arbitrator on the meaning of the Constitution, clearly there is further scope here for Brussels to extend its sphere of control. 

· Under Art 1-15 the EU is given new powers to draft guidelines for member states' economic policies, including employment and social policies.  Member states are then obligated to so coordinate their economic policies.  This affords vast scope for Brussels interference.

· Under Article III -210 the EU is given power to "support and complement" the activities of member states in an almost unlimited range of social policy, including working conditions, social security, workers' rights and equality.  At the time when these powers were proposed even the UK Treasury declared they could have "far-reaching consequences for the future performance of EU economies, whether... they are part of the euro area or not" (9/6/03).
In truth there will be little of substance left to the exclusive domain of national parliaments.  Those elected by the people to govern and legislate on their behalf will be prohibited from acting in key policy areas, but will watch on as unelected Brussels bureaucrats draft the laws that govern us. (Art 1-26 preserves to the unelected Commission the right to propose new laws.) And they call this democracy!

It emasculates our national veto:
The Constitution will outlaw the national veto in almost all areas, so that the UK can be easily outvoted by other countries on new EU laws.  The great selling point of Common Market membership was that nothing could happen without our consent, we had a rock solid veto.  Of course, pursuant to the Maastricht, Amsterdam and Nice Treaties that veto has been whittled away. Now, under the EU Constitution its last meaningful vestiges are to go and with it a key bulwark of national defence against unwanted Brussels diktat.  In almost ever area we will now be subject to the will of the greater number in Europe, with Qualified Majority Voting (QMV) now the assumed method of decision making.
Among key areas now to be governed by QMV, previously by unanimity:-

· election of the President

· election of Foreign Minister

· setting conditions 'for control by Member States of the Commission's exercise of implementing powers'

· approximating national laws to achieve an area of freedom, security and justice - vital to asylum control

· authorising annual budget expenditure

· proposals to promote 'social and economic cohesion'

· freedom of movement for migrant workers

· measures necessary for the use of the euro

· matters 'of particular interest for economic and monetary union'

· prioritising of structural funds

· measures on border controls, asylum (UK opt out)

· minimum rules concerning the definition of criminal offences and sanctions for particularly serious crime and promoting action in crime prevention

· establishing measures required to implement common commercial policy

· appointment of panel to select Judges of ECJ and amendment of ECJ Statute

The net effect is to surrender critical control to the majority of other EU states.

The EU Constitution will radically erode our prized British Justice System.
British justice is built on the historic principles of the common law. European law is based on the codified approach linked back to Roman law. The two are quite different, with trial by jury, habeas corpus, separation of the judiciary from the investigative process and our own particular rules governing the admissibility of evidence, being some of the distinctive features of the British system.

The UK has properly taken pride in its justice system and till now jealously guarded against “Europeanisation”. The EU Constitution is set to change all that, right up to the point where, in certain circumstances, a European prosecutor will be able to operate in British courts.

· Under the aegis of judicial co-operation a process of harmonisation is intended (Article III – 270). By European law the EU will be able to dictate minimum rules governing mutual admissibility of evidence between member states (where the rules governing admissibility may differ), the rights of individuals charged with crimes and other matters as set out in Article III – 270. In addition the EU will be able to legislate in regard to minimum rules concerning the definition of criminal offences and sanctions in a wide range of serious crimes with a cross-border dimension, including terrorism, drug trafficking, corruption and organised crime.

· Hitherto the United Kingdom has properly reserved the right to legislate on such matters exclusively to its own Parliament. This is how it should be. Sensible co-operation between neighbours is one thing, submitting to the EU framing our criminal laws is quite another. Moreover, under the Constitution the EU can also legislate to define and set minimum criminal sanctions where such is deemed necessary to effectively implement a union policy (Article III – 271(2)).

· In a direct venture of Brussels interference a European justice organisation, called Eurojust, established by EU legislation, is to be given authority in “the initiation of criminal investigations …. conducted by competent national authorities, particularly those relating to offences against the financial interests of the Union”. (Article III – 273) But this EU interference goes much further for it is then that we come to a direct role for an EU prosecutor. Not only in the field of serious cross-border crime, but in “crimes affecting the financial interests of the Union” a European prosecutor’s office from Eurojust can be established by a law passed by the Council of Ministers (Article III – 274). This is a monstrous intrusion into national criminal justice systems. This Euro prosecutor will have both investigative and prosecutory functions in serious cross-border crimes and in offences against the Union’s financial interests. The EU prosecutor will be able to push aside national prosecutors and exercise their functions in national courts in relation to offences over which they have control (Article III – 274). 

· Significantly, the EU by its own legislation shall determine not only the rules applicable to the Euro Public Prosecutor’s Office by also the rules governing the admissibility of evidence in the national courts where they prosecute. Furthermore, even the rules applicable to the judicial review of decisions taken by the European Public Prosecutor will be set by EU law, not national law (Art 274(3)). The EU Prosecutor will be a veritable cuckoo in the British justice nest.

Any nation state which allows a foreign prosecutor to investigate and prosecute crime in its own courts has irreversibly damaged the integrity of its national justice system. Such abject subservience to EU diktat is, of course, the inevitable outcome of accepting the supremacy of EU law, which is the cornerstone upon which this Constitution is built.  

The Charter of Fundamental Freedoms - good or bad?
By Article 1-9 the Charter of Fundamental Rights is incorporated into the Constitution.  The Charter then forms Part II of the Constitution.  While high-sounding and laudable in much of its content, its true import for the UK requires careful consideration.  For years, before caving into Brussels pressure, the UK Government declared itself completely against giving the Charter legal force.  
Since all member states are adherents to the European Convention on Human Rights,  the inclusion of the Charter is unnecessary, but it has been adopted to bolster the presentation of the EU as a benevolent power preserving the rights of its citizens. 
Though the Charter will only apply directly to EU Law and Member States' implementation of that law, serious and persistent breach, within a nation state, of the values contained in the Charter may give rise to proceedings against that state.  Hence, by this mechanism, the Charter will be given effect throughout member states, whether or not the law in question is an EU law or a national law.

The Charter itself is an evolving document, in that it pledges regard to the case law of the ECJ and the ECHR and must be interpreted by the courts of member states in this context. (Preamble Part II). Thus, as the ECJ broadens the interpretation of the Charter so member states will be compelled to follow.

The Charter sets forth guaranteed rights and freedoms, many of which are unobjectionable, but some of which could be used as a platform to assault conservative Christian beliefs and practices.  The following are worthy of note:-

· "Everyone has the right to respect for his/her private life" (Art II-67).  It is not difficult to anticipate this right being used by the so called "pro-choice" brigade to argue that abortion must be legalised.

· "The arts (and scientific research) shall be free of constraint" (Art II-73). National laws on blasphemy, pornography and obscenity are likely to face stiff challenge from this quarter.

· "Everyone is equal before the law"(II-80). This, allied with the provisions outlawing discrimination, including discrimination on the basis of sexual orientation, and respect for private life, is likely to be used by gay rights activists to secure recognition of same sex marriages and other advancements for homosexual and lesbian interests.  

· Whereas everyone has the right to freedom of expression (Art II-71), Art II-114 declares that nothing in the Charter shall be interpreted as implying any right to engage in any activity aimed at destroying other rights and freedoms recognised in the Charter and, very significantly, Art II-112 permits dilution of rights in order "to protect the rights and freedoms of others".  Having regard to the protection likely to be afforded under the Constitution to "gay rights" it is worth recalling that recently a preacher in Sweden, Pastor Ake Green, was imprisoned for preaching a sermon against homosexuality. His prosecution was based on legislation akin to the Charter and the prosecutor was reported as saying, "Reciting Bible verses on this topic as he does makes this hate speech."
Those, therefore, who hold to traditional standards and principles may look on the proposed EU Constitution with a sense of unease and foreboding.  Many will rightly conclude that it is their bounden duty to vote against its ratification.

EU Constitution - an end in itself or a "work in progress".
You only have to listen to the architects of the Constitution and the key European players, for example Commission President Borrosa, to quickly realise that for them the Constitution is indeed a work in progress and that through on-going amendment they intend to complete "the European project" of attaining full political integration. 

Conclusion

The UK Government has deliberately downplayed the significance of the EU Constitution, describing it as a "mere tidying up exercise".  It is no such thing.  It involves fundamental realignment of power away from national parliaments to Brussels and sets the foundation for ever-increasing centralisation. 
The opposing views on the Constitution are rooted in fundamentally divergent views on how we see Europe.
If, like me, the Europe in which you believe is one which offers free trade and economic advantage through the cooperation for mutual benefit of sovereign nation states, then you will oppose this Constitution. 

If, on the other hand, your vision for Europe is for total political and economic integration, where the nation state is an irritant and obstacle, then you will embrace this Constitution, for it is undoubtedly a vehicle headed in the direction you wish to go, which will steamroller out of existence all vestiges of national sovereignty and statehood.
I unapologetically believe in the sovereignty and supremacy of the nation state, because I believe in national electors being able to effective control the actions and policies of those who govern them.  You can either be governed nationally or internationally through an unaccountable edifice like the European Union. 
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